JOHN WLLI AV ET AL

| BLA 94-904, 94-905 Deci ded June 11, 1997

Appeal s fromDecisions by the Prineville, Gegon, Dstrict Gfice,
Bureau of Land Managenent, requiring paynent of trespass danmages for tinber
trespass. R (b6-04-613, (R (b6-04-614.

Affirned in part and set aside in part.
1. Trespass: General |l y--Trespass: Measure of Danages

Wien several persons participate in a tinber trespass,
BLMproperly finds all those participating in the
trespass responsi bl e.

APPEARANCES Gerald A Martin, Esq., Bend, Oegon, for John WIIians,
d.b.a. Quicksilver Gntracting; Dennis M Qlnan, Esq., Portland, O egon,
for the Inez T. Kellens Trust, Randolph T. Kellens, S., and Bank of
Aneri ca.

(PN ON BY ADM N STRATI VE JUDEE ARNESS

John Wl lians, d.b.a. Quicksilver Gontracting (Quicksilver), Inez T.
Kel lens Trust (Trust), Bank of America, Trustee, and Randol ph T. Kell ens,
S., Trustee, have appeal ed fromseparate trespass Deci sions issued on
August 8, 1994, by the Prineville Dstrict fice, Bureau of Land
Managenent (BLM), finding WIlians, Quicksilver, Randolph T. Kellens, S.,
and Jr., and Bank of Anerica responsible for danmages resulting from
unaut hori zed renoval of tinber on Federal |ands and assessi ng each of them
abill for collection of $19, 795. 78.

According to a BLMval uati on nenorandum dat ed Sept enber 26, 1994,
the trespass area is "located adjacent to the Paulina Qeek tract of the
Kel | dano Ranch properties inthe NWs sec. 30, T. 21 S, R 11 E, in
Deschutes Gounty, Qregon.”™ A sketch of the area prepared by BLMf orester
Seve Gastillo reveal s Federal |ands affected by the trespass are in the S/
NWsof sec. 30. Afence cuts diagonally across the N2SA2NW; but does not
nark the BLMboundary, which lies northeast of the fence line. See
Castillo Report dated June 30, 1994.

Castillo learned of the trespass on June 6, 1994, when he recei ved a
tel ephone call fromMVic Missel nan, of Mussel man and Associates, forestry
consultants to the Kell dano Ranch. Missel nan reported that Gown Pacific,
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Ltd., a purchaser of |ogs fromKelldano, notified himof a purchase order
for paynent of a load of |ogs namng Randy Kel lens, Jr., as ranch

nmanager. Qown Pacific, Ltd., questioned whether Randy Kellens, Jr., was
authori zed to renove tinber fromthe ranch. Gastillo investigated and

| earned that Randy Kel | ens, Jr., who had been residing on the ranch, had
contracted wth Quicksilver to renove tinber. It appeared that Quicksil ver
| ogged the property, including 11.5 acres of public lands adjacent to the
Kel | ens property, sonetine between April 18 and My 13, 1994. (Gastillo
Notes dated July 1, 1994.)

 June 8, CGastillo net wth Missel ran and hi s associ at e Joseph
Kal i szewski at the ranch. They verified property lines on the ground
usi ng "conpass shots and pacing, and photo interpretati on fromtwo
known cadastral survey corners.” See Gastillo Notes dated June 8, 1994.
Castillo observed that approxi nately 11.5 acres of Federal | odgepol e
tinber "on flat terrain adjacent to the Paulina G eek Meadow flood pl ai n"
had been | ogged. (Val uation Menorandumdated Sept. 26, 1994.) The
guantity of tinber renoved was determned by Gastillo and Kal i szewski, who
nade a 100-percent joint stunp cruise. It was estimated that 52. 3 t housand
board feet (MBF) of tinber was renoved, conprised of 1.9 MBF dead and 50. 4
MBF green material. To determine value, Gastillo used a "hybrid
transacti on evi dence/ narket val ue apprai sal process" and the "Qegon
Departnent of Revenue Eastern O egon Severance Tax Schedul e of | nmedi ate
Harvest Val ues for southern Deschutes Gounty."” (Val uati on Menorandum at
3.) He priced the dead | ogs at $56.94 per MBF, for a total cash val ue of
$108.19. Geen logs were apprai sed at $194.42 per MBF, for a val ue
equivalent to $9,789.70. The result was a conputed total |oss to BLM of
$9, 897. 89.

B lls for collection dated August 5, 1994, were forwarded to John
WIlians, Quicksilver, Randolph T. Kellens, S. (c/o Robert Magee), Randy
Kellens, Jr., and Bank of Anerica. Double damages were assessed, and
the total anmount due was cal cul ated at $19, 795. 78, pursuant to 43 CF. R
§ 9339.1-3(a)(3), aregulation setting the neasure of danages for
tinber trespasses not considered to be willful. Trespass Decisions dated
August 8, 1994, were sent to the sane parties. Both WIIlians and Bank
of Arerica appeal ed. n Septenber 27, 1994, BLMissued bills for
collection to three | unber conpani es--Gown Pacific, Ltd., Northwest Fine
Products, Inc., and Gentral Point--to whom Qui cksil ver sold the Kel | dano
logs. Each conpany was billed $9,789.70, the total estinated val ue of
the | ogs renoved.

WIlians does not concede that trees on Federal |and were cut. He
clains that he was directed by Kellens to cut tinber on the ranch and did
not "cut any trees beyond the boundaries as |aid out by the property owner
or the property owner's representative.” He argues that "[i]f any trespass
has been coomitted, it is the responsibility of the property owner and not
this Appel lant.” WIIlians naintains that he asked a BLM enpl oyee, who was
on the property during cutting, to confirmFederal boundaries and that he
refused to cooperate. Mreover, he contends, if a trespass occurred, it
was unintentional, and BLMshoul d not assess penal ties agai nst WIlians or
Qui cksi | ver.
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Attorneys for the Bank of Anerica have entered an appearance on behal f
of Kelldano Ranch and the Trust. They claimthat "Randol ph T. Kellens, S.
and Bank of Anerica are inproperly naned as 'payer[s]' under the bill[s]
for collection," because they do not hold title to the Kel |l dano Ranch.
They argue that Randol ph T. Kellens, &., and the Bank of Anerica "have
no personal liability in their individual capacities under the Trespass
Deci sion, " because "[t]itle to the Kelldano Ranch is in the Trust” and
the parties naned are Trustees. They point out that the Kell dano Ranch
has not been naned a party to the appeal. It is correct that the Bank of
Anrerica was served wth a trespass decision and bill for collection
namng Randol ph T. Kellens, S., and the Bank of Anerica (Trustees of |Inez
T. Kellens Trust), and Randy Kel lens, Jr. (beneficiary of the Trust) as
parties. The contention that the Trust is the party properly before us,
not the Bank of Anerica or Randolph T. Kellens, ., is accepted;, we nodify
BLMs Decision by substituting the Inez T. Kellens Trust for Randol ph T.
Kellens, S., and the Bank of Anerica.

The Trust argues that "[t]he Kel | dano Ranch, the Trust, Randol ph T.
Kellens, S. and Bank of Anerica, either collectively or individually, did
not authorize or consent to the tinber trespass and unaut hori zed cutting
referenced in the Trespass Decision.” The Trust clains that responsibility
for the trespass, if any occurred, lies wth Quicksilver.

[1] Neither WIlians nor the Trust has conceded that trees were cut
fromBLMIland by their representatives. Nonethel ess, there has been no
show ng that BLMs findings concerning the trespass and the val ue of the
tinber taken are in error, nor does the record contain irregularities
tending to establish that the facts of tinber cutting and renoval are ot her
than reported by BLM Uhder 43 CF. R 8§ 9239.0-7, the unauthorized renoval
of tinber frompublic |lands under the jurisdiction of the Departnent of
the Interior is an act of trespass; when tinber is renmoved w t hout
per m ssi on fromFederal | y-owned | ands, BLMproperly finds that action to be
atrespass. Fed Wlske, d.b.a F.KW Logging G., 137 IBLA 211 (1996).

During the investigation, Castillo attenpted to contact Randol ph T.
Kellens, S., and Jr., wthout success. He did interviewWIIians, who
stated that his standard contract provides the | andowner is responsible for
i dentifying boundaries; the contract was not, however, produced, (Castillo
Notes dated June 27, 1994), and is not now before us. Before | ogging,

Qui cksi |l ver applied for an operating permt fromthe QO egon Depart nent

of Forestry. That application gives the correct |legal description of the
property and does not describe BLMlands. Gastillo al so intervi ened Roy
CGarver and Ji mMauch, who worked for WIlians, by tel ephone on August 3,
1994. Both Mauch and CGarver reported that Randy Kellens, Jr., clained to
have authority to log the ranch and told themthat the Kel | dano boundary
extended all the way back to the fence. Mwuch and Carver told Gastillo
they accepted this statenent as fact because there were bl azes on the fence
posts, but Gastillo found no such bl azes when he investigated the trespass.

Under these circunstances, we find the determnation that WIIians,
Qui cksil ver and Randy Kel lens, Jr., are responsible for the tinber trespass
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inwhich they participated i s supported by the record. Nothing has been
offered tending to contradict the finding by BLMthat WIIians and Randy
Kellens, Jr., acted in trespass by cutting and renoving BLMtinber. Vé
therefore find themresponsi bl e for the trespass, although apporti onnment
of damages between them (or anong all those included in the transaction
and billed by BLM) lies outside this Board' s jurisdiction. Insofar as the
Trust is concerned, however, the record before us is insufficient to
support a finding that the Trust participated in the trespass; the
determnations that the Trust, Randolph T. Kellens, S., or the Bank of
Anrerica were responsi bl e for the trespass nust therefore be set aside.

S nce no one has taken issue wth the details of BLMs assessnent of
liability, and there is no suggestion of error in the findings nade by BLM
on that account, the danage assessnent is properly affirned. See M chael
and Karen Rodgers, 137 IBLA 131, 135 (1996). To the extent not otherw se
directly addressed herein, all other argunents rai sed by the parties have
been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare affirned except as nodified by this opinion.

Franklin D Arness
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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